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Introduction

The following is a guide to aid grain producers in taking out contracts to supply
grain.

The purpose of this guide is to provide Australian grain producers with a practical
‘checklist’ for the sale of grain under contract. It is not a substitute for specific
terms and conditions contained in contracts, but general guidelines, put together by
grower, trade and marketing representatives, as an aid to understand grain
contracts.

There is now a range of marketing tools designed to meet growers’ business needs.
Different growers have different risk/reward and cash flow requirements. So it’s
important to determine the range and combination of marketing products that best
meet your individual business needs.

In recent years there has been a significant increase in the use of contracts by
growers. Successful contracting of grain is a two-way street – a balance between
buyer and seller.The key to a successful contracting relationship is accurate, timely
communication between buyer and seller, especially if a problem arises.

Keep this guide in an accessible place so you can consult it next time you sell grain
on a forward or cash basis.



1.0 Before beginning Negotiations

1.1 Check the Buyer. Be confident with the company you intend to have dealings
with. If you feel it’s necessary, run a credit check – it’s your right to do so.

1.2 Record the details of the contract. Have a pen and paper ready.

1.3 Understand your commitment. From a commercial perspective, a contract is a
productive marketing tool that can be used to minimise price fluctuation risk.
From a legal perspective, a contract is a legally binding document that must be
fulfiled.

When your crop suffers adverse seasonal conditions such as frost and drought,
these are considered production risks and are not covered by ‘Act of God’ or
‘Force Majeure’ clauses.

It is important therefore, that caution be taken when committing to supplying grain,
because there are likely to be financial consequences of failing to fulfil a contract.

1.4 Understand the process of contracting. At this point it is worth looking at a
simple legal definition of a contract:

A contract may be defined as an agreement between two
or more persons, which is legally enforceable.
Two or more minds will have come together and agreed
upon the doing of prescribed acts by each of them. In its
unexecuted form, the contract is known as an executory
contract. If partially or wholly performed, it is described as
being partly or wholly prescribed.
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A contract can be made wholly in writing or wholly verbally. It can also be a mixture
of oral and written terms, or even made as a gesture.The acceptance of a contract
must be communicated to be effective.This communication may be expressed
verbally.That is, by agreeing to the contract over the phone, in writing, or by the
conduct of the parties to the contract.

The role of contract law is to vest legally enforceable rights in each party against
the other. Corresponding liabilities are created.The contract can ultimately impact
upon other people’s legal rights. For example, by functioning to transfer ownership
of property from one party to another so that the latter can assign propriety rights
to a third.

2.0 Negotiating the contract

2.1 Record the time, name and title of the person you are speaking to.

2.2 Record the details of the contract, so you have a record of what was
agreed.The details that should be recorded are:

� Price. Confirm the price and whether it is GST inclusive or exclusive.

� Price terms. Confirm if the price is free-on-board (FOB), delivered port, local
depot, silo or ex-farm.This confirms whether the Buyer or Seller is responsible
for the transport,storage, and handling charges.

� Delivery date or period. Confirm the delivery date and where the delivery point
is.

� Details of grain quality (grade) required: grain type, variety, protein, moisture,
screenings, and any premiums or discounts applicable. Make sure you check
buyer-receival standards.

� Tonnage and tolerances. Confirm the tonnage required to fill the contract, and
any tolerances in place in regards to that tonnage.

� Fees and or charges applicable. For example, State and Federal research and
development levies and who pays.

� Delivery Period.This is the period in which delivery and or the contract must
be executed (ie. delivered, transferred from warehousing or washouts
negotiated).
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� Default procedures. Clarify the default procedures applicable if you are unable
to deliver the grain as per the specifications of the contract (i.e. any damages
such as wash-out fees)

� Dispute resolution. You should also clarify dispute resolution mechanisms in
place to deal with any contract conflict. This should be stated on your contract
confirmation advice.

2.3 Crop liens. Remember it is your responsibility to advise the Buyer of any
registered crop lien(s).

2.4 Contracts are open to negotiation.You have the right to negotiate on any
points of the contract. For example, you may wish to negotiate payment terms.

However, you must always bear in mind that any alterations to the contract must
be agreed to by both parties.Variations are usually noted in a Special Conditions
Section.

2.5 Ensure that you are conversant with the terms and conditions. If you do not
understand something within the terms and conditions of the contract, do not
agree to the contract until the point(s) in question is (are) clarified.

3.0 Receiving and confirming the contract confirmation

3.1 Read and check the contract details against the notes you recorded during
your conversation with the buyer.

3.2 If you notice any discrepancies, contact the buyer IMMEDIATELY to resolve it.

3.3 If you are unsure about a term or condition, contact the buyer and have it
explained.

3.4 If you are still unsure, seek advice.
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3.5 Upon receiving and confirming the contract confirmation note all changes
made in subsequent conversations with the buyer. Ensure that you and the
Buyer agree on:

� Price

� Price terms

� Delivery date or period

� Details of grain quality (grade) required

� Tonnage and tolerances

� Fees and or charges applicable

� Payment terms

� Default procedures

� Dispute resolution procedures

4.0 Returning the contract confirmation

Even though you are bound without signing the contract confirmation, you are
more likely to be able to resolve a dispute if it is signed and returned.When you
are satisfied with the contract confirmation, sign it and return it to the Buyer.This
should be done within 24 hours of receiving the contract confirmation.

Remember, a verbal contract is legally binding. Not signing the contract
confirmation does not alter its legal status. However, it’s good practice to sign it.

5.0 Contract Issues

As soon as you suspect that you might have issues fulfiling any condition within the
contract, it is recommended that you discuss the issue with the Buyer prior to
delivery or as soon as you are aware of the possible issue. Buyers may be more
amenable if they are warned as soon as you suspect an issue.

6.0 Payments

Confirm payment has been made on previously agreed terms.
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7.0 Resolving Disputes

You can minimise disputes if care is taken in reading and understanding the contract
details. However, if you have any disputes regarding the contract, it is recommended
that you:

7.1 Check internal and external dispute resolution terms specified in your
contract.

7.2 Seek resolution from the person you originally negotiated with. Failing that;

7.3 Seek a resolution with their superiors. Failing that;

7.4 Use the structured mediation/arbitration process of NACMA and SFMA and
seek resolution. Failing that;

7.5 Seek legal advice and resolution through the court system.

It’s important that you understand what your dispute resolution options are
before you sign the contract.

NOTE:This document is only intended to be a guide.The
aim of this document is to suggest procedures that should
be followed when entering a contract. It is not a legally
binding document and legal advice should be sought for

specific clarification.
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Common Contract Glossary

The following is a ‘guide’ to the Standard Terms and Conditions commonly
applicable to contracts created to purchase grain.

Chemical and pesticide residues: The Seller warrants, to the best of their
knowledge, that the grain complies with the current receival standards stipulated
by the Buyer, and all state and federal laws and requirements relating to chemical
and pesticide residues, and government specified maximum residue levels.Any loss,
cost or expense, whether directly or indirectly caused by a failure of the Seller to
comply with these, shall be borne by the Seller.

The same terms and conditions apply to compliance with all quality standards and
not just excess pesticide levels.

Conveyance and delivery instructions: Unless otherwise agreed, the Seller
shall have the right of delivery.

Default: In the event of any default in the performance of the contract by either
party, the other at their discretion shall have the right, after giving written notice,
to sell or purchase, as the case may be, against the defaulter, and the defaulter shall
make good the loss, if any, on such purchase or sale as per the contract.

If the Buyer or Seller suspends payment of its debts, or convenes or holds a
meeting of creditors, or commits an act of bankruptcy, or being a company shall
have a receiver appointed, or hold a meeting for the purpose of considering a
resolution that the company be wound up or go into liquidation, such a Buyer or
Seller shall be deemed to be in default.

Delivery: 
a) Where delivery is either ex-farm or ex-store, delivery shall be on a free-on-

vehicle basis (subject to quality and tonnage being verified).
b) Where delivery is specified at a particular destination, delivery is made, and

therefore title changes to the buyer, when it is received at that destination.

Failure to perform: Failure to keep in accordance with the Terms and
Conditions of a contract shall be grounds for the refusal of further delivery(ies),
and can be grounds for rescinding the entire contract.
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Finality: All adjustments or compensation claimed, based on defect of quality or
condition of weights, which shall be apparent upon reasonable inspection, must be
advised within five (5) business days after unloading or presentation of appropriate
documents, and must be formally confirmed by written notice, letter or facsimile
within thirty (30) consecutive days of delivery of the consignment.

Force Majeure: Subject to the following sentence, neither the Buyer nor the
Seller shall be responsible for any delay in delivery of grain or any part thereof
caused by fire, flood, wind, explosion, power failure, war, embargo, act of
government, strike (including dock or shipping strike), lock-out, combination of
workers, or civil commotion which is not due to the party’s own acts or negligence.

The loss of grain due to production risks or crop failure, including Acts of God, frost
or drought, do not constitute a condition of Force Majeure.

Unless otherwise mutually agreed, the party invoking the Force Majeure is entitled
to an extension (the first extension) of a period equal to that of the delay caused
by the Force Majeure event, but usually not more than 30 consecutive days from
the end of the contract delivery period.

If delivery is still prevented at the end of the first extension period by the event of
Force Majeure, the party not invoking Force Majeure shall have the option of
cancelling or terminating the contract (as in default) or any unfulfilled part or
mutually agreeing to one further extension period (the second extension) usually
not more than 30 consecutive days.

If, at the conclusion of the second extension period, delivery is still prevented, the
contract or any unfulfilled part thereof shall be considered in default.

Quality: Unless specifically agreed otherwise, quality shall be determined by
qualified personnel according to established sampling and analysis procedures at
destination.

Quantity: Unless otherwise stated, all quantities are expressed in metric tonnes.
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Rejection: The Buyer reserves the right to reject any grain supplied under the
contract that does not fit the description of the contract.Where the Buyer rejects
the grain, expenses incurred by the Buyer shall be at the Seller’s expense.A Buyer
shall not be entitled to reject grain as not being in accordance with description or
sample if the grain is a quality superior or equal to the quality as agreed in the
contact.The Buyer’s decision as to whether the grain fits the description in this
contract shall be final and binding.

Time: Times referred to in contracts can be Western Standard Time, Central
Standard Time, Central Summer Time, Eastern Standard Time or Eastern Summer
Time.

Title and passing of title and insurance:
a) Title of the grain tonnage shall remain with the Seller until delivered to the

Buyer. Once the contract is agreed, the buyer has ownership of a contract with
a committed seller, and the seller has ownership of a contract with a committed
buyer.At this stage the title remains with the seller until delivery is made, when
the title changes to the buyer. Refer to Delivery.

b) The seller has the responsibility to insure the material up to the time the title
changes.

c) The grain tonnage shall be at the Seller’s risk until delivered to, and accepted by,
the Buyer and under Delivery.

Wash-outs: A wash-out can be offered in the event that a Seller cannot fulfil their

contractual obligations in the event of crop failure or expected crop failure. In this

event, Sellers have the option of covering their contractual commitments by

seeking replacement grain against their contract (although most grain marketers

can assist in this process).

If a Seller chooses to wash-out a contract, ie buy the grain back, the washout cost

is the difference between the original contract price and the applicable market

value at the time the wash-out takes place.‘Applicable market value’ is usually based

on where grain is actually being traded (bought and sold).

Sometimes administrative charges can also apply.Wash-out fees and administrative

charges should be clarified before entering contracts.
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Buyers may offer alternative options should the seller be unable to fulfil the
terms of the contract.These options may include:
a) Agree to extend the delivery period; or
b) Re-purchase the defaulted portion of the delivery; or
c) Cancel the defaulted portion of the delivery at fair market value based on the

close of the market on the next business day;
d) Roll forward to a subsequent year.

It’s important to note that the Buyer is under no obligation to offer any options to
the grower.

If the Seller fails to notify the Buyer of their inability to fulfil the terms of the
contract, the contract remains in force until the Buyer can determine whether the
Seller has defaulted.The Buyer shall notify the Seller within a reasonable time frame
by telephone or facsimile, which options, if any, they elect to exercise.

If the Seller defaults on the Contract, s/he is liable for all losses, costs and expenses
as shall have been incurred to and including the day the Buyer elects an option.

Weights: The weight of the grain tonnage shall, subject to the Buyer’s approval, be
the weight determined by either;
a) an approved weighing facility at the destination authorised by the Buyer; or
b) a registered public weigh-bridge facility.

Weight tolerance: This shall be agreed in the main contract document and
may vary as agreed between the Buyer and Seller.

NOTE:This brief explanation of the Standards Terms and
Conditions DOES NOT constitute, replace nor alter any
legally created Standard Terms and Conditions of any
contract between a Buyer and a Seller.
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Disclaimer

This resource is provided voluntarily as a public service.This information is
provided in good faith at the time of publication and is believed to be accurate and
current. However, its reliability and accuracy cannot be guaranteed.

However, neither NACMA nor NACMA directors, officers, agents, employees or
contractors ("NACMA Personnel") and NACMA members and employees:

1. Give any representation or warranty as to the reliability, accuracy or
completeness of the Content of this publication.

2. Expressly disclaim any liability for any act or omission made in reliance on the
information or the advice provided, or any consequence, whether direct or
indirect, of such an omission.

Legal advice should be sought for any specific clarification.


